February 1985

COMMONWEALTH ASSOCIATION OF LEGISLATIVE COUNSEL

Newsletter No. 4

Dear Member,

There is not really adequate material for a further news-
letter but I am sending out this newsletter primarily for
the purpose of furnishing each member with a full list of
members of the Association. If any member notices any errors
in the list, I shall be grateful if he or she will draw them
to my attention.

The President has informed me that an order has now been
placed for ties and scarves and that the goods should be
ready for delivery about mid-April.

I have been passing the time during our slack period by
engaging in some controversial correspondence about several
trivial matters peripheral to legislative drafting and I
enclose copies for your amusement.

With best wishes,

Yours sincerely,

(Geoff Kolts)
Secretary



THE LANGUAGE OF THE STATUTES

N

Members may find the following of some interest:

THE PARLIAMENTARY DRAFTSMAN

I'm the Parliamentary Drafisman,
1 compose the country's laws,
And of halj the litigation

I'm undoubtedly the cause.

I employ a kind of Englisk
Which is hard 10 undersiand:
Though 1he purists do nor like it,
All the lawvers think ii's grand.

I'm the Parliameriary Drajisman,

And my seniences are long;

They are full of inconsisiencies
Grammatically wrong.

I pur Parliameniary wishes

Inta laneunoe of my awn

And though no one undersiands ii.em
They're expected 10 be krown.

I compose in a tradition )
Which was founded in the pas:,
And I'm frankly rather puzcled
As to how ir came 1o lasi.

Bur tnhe Civil Service use it,
And they like it ar the Bar,
For it helps 10 show the Ilaizy
What clever chaps they are.

I'm the Parliamen:tary Draftsman

And my meanings are not ciear,

And though words are merely langucge
I have made them my career.

1 admit my kind of English

Is inclined 10 be involved—

But I think it's even more so

When judiciallv solved.

I 1he Parliamentary Drajisiaan,
And they rell me it's a jact

Thar 1 ofien make a muddle

Of a simple little Act.

I'm a iarget for the critics,

And they take me in their stride—
Oh, how nice 10 be a critic

Of a job you've never tried!

(Awvow)
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Editorial - Sydney Morning Herald 1/1/85
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aitch legalesea

I'm ihe Pariiamentary Drafts-
man,
I compose the country'’s laws,
And of half ihe Lz'vanan
I'm un daudrediy Ihe CQuse.

J.P.C.. Poctic Justice.

IF THE Sznzte Standine Com-
mittes on Educztion znd the
Aris bas its way, the days of the
parilamentary drafisman may
be numbered. The commitiee
has recommended that a
national task force be estab-
lished to recommcnd on the
reform of legal | ianguage. There
are those who claim the legalese
trouble began when Law
French was dropped in favour
of the vernacular. The change
promptec cne [earned 1exi-
writer mers than 150 vears ago
to compiain: “Really the Law is
scarcely expressibiz properly in
‘:nsnsn Any move by the
Fcoeral Government to
' lmorove the
zal English might have some
serious conseguences. | Lawyers’
eamnings could dip to Jevels
comparable to those of striking
orthopaedic surgeons. A more
erious conseguence could be
to rende
the most enieriaining passages
in the case books, wherse gener-
ations of jezmmned
S"‘LIS.’.SI..,d 10 madke sense out of
Incomprehensible stztutes,

Take, for example, the Brit-
ish Rent Acts. for many years
the bane of Bnnsh jUdUCS and
once blamed for an increase in
the judicial mortality rate. As
Mackinnon L.J. said in 1946:
“Ii the Judge: now had any-
thing to do with the languace of
lhe Acs.s they are 10 adminisier
1L IS Inconceivable tha: [he‘
would have to face the horrors
of the Ken: ané Morc
Interest Restriction Acts —
no*-o'c that are hasiening ma nv

of them 10 & premature ora\= -
On another occasion-MacKin-
non LJ. was forced 1o consider
lhe same acts and decided. with
considerabpie misgivings, thar

u0ne
age

""

m.e}hmblhtv of .

r nuli and void some of - ‘L., after reading section 4 of

judges have

he should a}Icw the apneal
rom the counn fani
once more groped my
about th saos
carz:.n“ss 1 kave come

n.lusxcr., with all becomis
difﬁdence, that the count
court judge was wrong in i
case. My diffidence is
by finding that my broi
Luxmcore has vropnd his v,a
to the contrary conclusion.”

A favourite targe: for God-
dard LJ. was section 12 of the
Agricultural Holdings Act.
19...: about which he once said:

“For myself, I 2m not ashamed
to admit that I have not the
least idez what sub-section &
means.” Simplifying jegal lan-
guage would mean that judges
would no longer be able to cast
aspersions on Grafismen and
iegisiatures. e.s Scrunion LJ.
once did zfie siruggling to
COIMe 10 terms mm section § of
the Workmen's Compensation
Act. 1925: =If 1 am asked

wiether | have arrived at the
meaning of the words which

Pariiament intended, I say
fram.lv I have not the slightes:

idea.” The feariess M a.,h.mrmn
£
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the Trade Inai'ks Act, 163&.
hundreds of time:. confessac:
"I have verv litde nciorn of
what the section is intended to
convey, and pamcuzarn the
sentence of 253 words.”

Simplifving iegal languags
wouid also mean fewer acidic
exchanges berween the Bench
and the Bar. In the late 1&th
Cenuwury, the Lord Chancellor
Fn.zz;boon compiainac to nis
old adversary, Curran. that the
uorc< ne wae St“h‘.ln" 10 differ-
Lac "aiso” and “likewise”
re "Jsari_\' svnonymous. Cur-
1281 "No fanciful dis-
. my Lord. My Lord,
reat Lord L“‘ojd.orram
orﬂszoec over this courr
You also )_preside, but not
likewise.” . The commirtiee's rec-
ommendation for reform is to
be gquasi-welcomed.
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7 January 1985

The Editor,

Sydney Morning Herald,
235 Jones Street,
ULTIMO N.S.W. 2007

Sir,

It is time that someone put to rest the fallacious notion
that is being widely disseminated by many prominent but misguided
people to the effect that the laws of this country can be
expressed in language capable of being comprehended by the
ordinary educated citizen.

I have been stimulated to write on this topic by your
editorial of 1 January 1985 concerning certain recommendations
of the Senate Standing Committee on Education and the Arts
relating to the "Reform of Legal Language”.

The editorial quotes the opening lines of a well-known
piece of doggerel to the effect that the drafters of legislation
are the cause of half the litigation. The editorial then proceeds
to list some of the adverse comments that have been made from time
to time in England with respect to the drafting of certain
provisions of English statutes. The relevance of the gquoted
comments eludes me as the proposals for reform of legal language,
in so far as they refer to statutes, would relate to Australian
statutes and it would hardly be fair to judge the standard of
legislative drafting in Australia by reference to legislative
drafting in another country.

However, even if there are similar criticisms of Australian
legislation to be found, it must be remembered that, although there
are undoubtedly many examples of poor drafting scattered
throughout the statutes, these are insignificant when compared
with the millions of legislative provisions the form of which has
never given rise to judicial or other criticism. The Parliamentary
Counsel aim for, but do not expect to achieve, perfection and
lapses of the kinds mentioned in the editorial merely show that
the drafters are human.



As to the question of the complexity of the statutes, it
is of course possible to draft simple laws to deal with simple
subjects as, for example, a law to require motor wvehicles to
drive on the left hand side of public streets. However, it is
arrant nonsense to suggest that complex concepts are always
capable of being stated in simple terms. Thus a law requiring
the ultimate beneficial owner of shares in a public company to
be traced through a series of interposed companies, partnerships
and trusts could hardly be expected to be simple and easily
comprehended. To suggest otherwise is to live in wonderland.

It would have been fairer if the writer of your editorial
had also quoted the last paragraph of the doggerel with which
the editorial opened. It reads as follows:

"I'm a target for the critics,

And they take me in their stride -
Oh, how nice to be a critic

Of a job you've never tried."

Yours faithfully,

(G K Kolts)
First Parliamentary Counsel

NOTE: The "Herald" refused to publish the final paragraph
of the above letter.



LEGAL WONDERLAND

Sir,

I was fascinated by the response of G.K. Kolts, First
Parliamentary Counsel, Canberra (Herald, . January 12) to your
recent editorial on legal language.

G.K. Kolts well-illustrates that he/she is a victim of a
most fundamental assumption: that legal language means words only.
This curious view no doubt arises because G.K. Kolts doesn't
know of the wonderland in which modern commerce and justice are
conducted.

How do lawyers and accountants explain complex legal
concepts and schemes to their clients (and for that matter, sundry
taxation folk)?: they use diagrams and flow charts, perhaps even
employing different colours! After all, it is the twentieth century.

G.K. Kolts's example of tracing beneficial ownership of
shares is precisely an area where such graphic depiction is used.
Need I say that use of even the humble microcomputer makes this
task doubly easy. Unlike G.K. Kolts lawyers and accountants
in private practice do have to make complex matters readily
comprehensible to stay in business.

Mark McMahon,
Angel Place,
Sydney.

12 January



COMPLEX LAWS AND PLAIN ENGLISH

Sir

In his letter (Herald, January 12) Mr Kolts, first parliamentary
counsel, has misrepresented the position of those who advocate the
use of plain English in official documents and legislation. They
argue for plain English because it offers a more effective mode of
expression, allowing people to communicate with one another clearly
and to absorb material efficiently.

Tt is not a simplified, reduced, childish version of English:
a document in plain English is as full a statement on a subject as
one in legalese or officialese.

This is not to claim that a plain English document on a
complex subject will be easy to understand immediately without
any previous knowledge of the subject. An advanced text on
cancer or a law about the ownership of shares, such as Mr Kolts
proposes as an example, will remain complex. But the complexity
will reside solely in the subject matter, and not be compounded
by difficulty in language. For it is an error to assume = as
Mr Kolts seems to - that difficulty in content must be matched
by difficulty in language. Above all complexity in matter does
not call for complicated, convoluted language.

So many practices in the traditional way of writing laws
and regulations can be shown to be faulty. There is, to mention
just one example, the custom of packing all qualifications
connected with a topic into the one sentence.

It is invalid and leads to those lengthy, tortous sentences
which characterise so much legal writing. Aptly known as
gobbledegook, these practices obscure content and meaning. They
can be readily abandoned and replaced with more effective forms.

Indeed there are many advantages in changing. Citizens
have a right to understand the laws and regulations that apply
to them. We put democracy at risk whenever we cloud the policies
of government.

Again plain language highlights those areas in a document
where the policy is complicated or unfair and thus encourages
a review. One of the troubles with gobbledegook is that it
tends to conceal weaknesses in underlying policy.

As a number of organisations in Australia have already
demonstrated, complex documents can be written in plain, clear
English without any loss of legal precision. Gobbledegook 1is
not essential. As a burden on both writer and reader it cannot
be justified. To defend and want to preserve it shows a mis-
understanding of language.

Robert D. Eagleson,

Consultant to the Australian Government on Plain English,
Department of English,

University of Sydney.

January 18



12 February 1985

Professor R D Eagleson,
Department of English,
University of Sydney,
BROADWAY N.S.W. 2007

Dear Professor Eagleson,

Since the Sydney Morning Herald appears to be unwilling to
publish my reply to your letter of 24 January, I am writing to
you direct to make it clear that I do not accept without
qualification some of the statements in your letter.

It seems to me that you are adopting two contradictory
positions. On the one hand, you state that you accept my argument
that the average educated citizen cannot expect to be able to
understand without difficulty laws dealing with complex subjects.
You agree that such a law can be understood only by a.person with
expertise in the subject concerned. On the other hand, you
claim that citizens have the right to understand the laws that
apply to them. The contradiction is that this claim is clearly
inapplicable in the case of a law dealing with a complex subject.

You also mar your apparent acceptance of my argument in
relation to laws dealing with complex subjects by going further
and misrepresenting me. The implication of your letter is that
I was saying that complexity in the subject matter of a law called
for complicated and convoluted language. I said no such thing.
Nor was I defending gobbledegoock. Indeed I am a strong supporter
of the use of plain language and I acknowledge that there is all
the difference in the world between good and bad drafting.

In view of your apparent confusion as to my position, I
repeat my main point that it is naive to believe, and simply
not true, that laws dealing with complex matter can always be
written so as to be easily comprehended... Frankly, most critics
of legislative drafting standards have no idea of what is involved
in legislative drafting. The drafter begins with pages of
intricate instructions, voluble instructors bubbling over with
ideas that are continually being changed as a result of cross-
examination by the drafter, continual alterations in Government
policy and an impossible deadline to finish the job. If we had
six months in which to revise and polish a job that had in fact
to be completed in three weeks, no doubt the wishes of the "plain
words" advocates could be met. But the real world is just not
like that.



Turning from practice to theory, the reason that even a well-
drafted law may be difficult to understand (even to an expect
in the subject matter of the law) is that the law has to be
unambiguous. The drafter is not likely to receive any thanks
from the Government for drafting a law that is easily comprehensible
but imprecise. As Sir Ernest Gowers has pointed out in "The
Complete Plain Words", lack of ambiguity does not go hand in hand
with intelligibility, and the further you get to the former the
further you are likely to get from the latter. 1In the case of
a law dealing with complex matters, there is substantial truth
in the proposition enunciated by a former English Parliamentary
Counsel* that the intelligibility of such a law is in inverse
proportion to its chance of being right.

Yours sincerely,

(G K Kolts)
First Parliamentary Counsel

L John Rowlatt, quoted by H.S. Kent in "In on the Act",
Macmillan, 1979, at page 97.
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Yours sincerely,

(G K Rolts)
First Parliamentary Counsel



OFFICE OF L —

THE CHAIRMAN g S Teg
5 February 1985 A R
,\QEQ_.

Mr G.K. Kolts

First Parliamentary Counsel
Robert Garran Offices
Kings Avenue

CANBERRA ACT 2600

Dear Geoff

Thank you for your letter of 29 January. I do not think that the
passage referred to was either "femlibspeak" or an attempt to avoid
sexist language but probably a simple grammatical error. I have
drawn it to the attention of the guilty party.

While English is not my mother tongue and I hesitate to venture an
opinion, I think that it goes rather far to suggest that the passage
is not English. Indeed, you may be aware that there is even some
debate whether it is a grammatical error. My copy of the Shorter
Oxford English Dictionary cites as the second meaning of "they" -
"often used in reference to a singular noun made universal by every,
any, no, etc, or applicable to either sex (= 'he or she')" and cites
the first use in this way as being in 1526. There is furthermore,
strong precedent for this use by a number of major English prose
writers and I attach a selection to this letter.

Fowler is also somewhat equivocal in his comments on this usage. As
thou knowest, "you" only gradually became universal for both the
singular and pTural and perhaps "they" and "their" are slowly moving
in the same direction. '

However that may be, I am happy to concede that this was a
grammatical error in the normal way we use “they" and "their" in the
Australian Public Service. I do not think, however, that the
solution is to substitute "his or her". It would be far more simple
to substitute some other word, such as "any" or to slightly rewrite
the last clause, e.g. "such right should first be exercised".

I do not think there is any real difficulty in ordinary spoken or
written communication in using grammatical language which is neither
sexist nor cumbersome. I hope the Board's future efforts will
demonstrate that.

Te
Yours sincerely

]
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Peter Wilenski




"If a person is born of a .. gloomy temper .. they cannot help
it" - Chesterfield

A person can't help their birth" - Thackeray
"Nobody prevents you, do they?" - Thackeray

"Nobody in their senses" - Bagehpt

“it's enough to drive anyoné out of their senses" - G.B. Shaw
"1 am never angry with anyone unless they deserve it" - Ruskin
"Every person .c.... now recovered their 1iberty." - Oliver

Goldsmith

"[H]e did not believe it rested anybody to lie with their head
high ..." - Elizabeth Bowen



11 February 168S

Dr.P Wilenski,
Chairman,

Public Service Board,
McLachlan Offices,
National Circuit,

ACT 2600.

Dear Peter,
Thank you for your interesting letter of S Pebruary 198S.

I am glad to learn that the Board is not pursuinc a
deliberate policy in the matter to which our correspondence ralates
and that you agree with me that we have to accept the current
grammar of the English language until it is clear that a change
has occurred.

The liBerary history of the use of singular nouns and plural
pronouns is set cut at what seems to me to be excessive lencth
in the Report of the Victorian Parliamentary Committee on the
Victorian Acts Intarpratation Act, a report no doubt written by
the Secretary to the Committee, Dr Scutt. The view espoused in
that Report that singular nouns and plural pronouns were at one
time correct grammar and should be accepted again is, I hope,
a vain attempt to "call back yesterday, bid time return”™. Even
if ultimately succassful, it smacks of illogicality.

As to literary examples of the kinds menticned in the
attachment to your letter, I do not think we should be governed
by the grammatical mistakes of others, whether eminent prose
writers or not. Even Shakespeare occasionally fell into error,
see for example his incorrect use of Ywhom" in Fhe Tempest,

Act III, scene iii, line 92.

I cegret that I cannot share your view that there is no
real éifficulty in using grammatical langquage that is neither
sexist nor cumbersome. Despite strennous efforts, provisions
drafted in such a way as to avoid sexist language have producsd,
on occasions, clumsy and inelegant sentences that are far ramoved
from ecrdinary English usags.

i might mention in conclusion that the suggestion made in
your letter for the use of "such” as a defining device ("such
right") has, except in special circumstances, been frowned on



in Commonwealth legislative drafting. Private legal docurments
abound with 'such” and "same", designed no doubt by the drafters
of those documents to give a "legal sounding” flavour toc what are
otherwise pedestrian sentences. In most cases, "such® is an
unnecessary substitute for "that®, .

Yours sincerely,

(G K Kolts)
First Parliamentary Counsel
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18 February 1985

Mr G.K. Kolts

First Parliamentary Counsel
Robert Garran Offices
Kings Avenue

CANBERRA  ACT 2600

Dear Geoff

Thank you for your letter of 11 February.

I had not had, at the time I wrote, the pleasure of reading

Dr Scutt's report and was not aware that the issue had already been
thoroughly canvassed in the parliamentary drafting area. It does
seem to me, however, as a layman, that if those drafting legislation
can swallow the strange and, to many people, offensive convention
that "he" refers both to the male and the female, it should be
fairly easy for them to declare that “their" embraces both the
singular and the plural. However, I agree that we will try not to
use it in Public Service Board circulars.

Thank you for your correction over the use of the word "such". It
was perhaps my natural deference as the speaker of English as a
second language which Ted me to accept the use of the word from the
very culprit who was guilty of the original solecism. "That" is, of
course, much better. It demonstrates that when we consciously try
to avoid non-sexist language we can often devise constructions that
are simpler and clearer in every respect.

Yours sincerely

Peter Wilenski



Names and, where known, addresses of members of the Association

Mr Clare L Roberts,
Solicitor General,

Ministry of Legal Affairs,
0ld Administration Building,
St John's,

ANTIGUA. W.l.

Mr G K Kolts, OBE, QC, Office of Parliamentary
First Parliamentary Counsel. Counsel,

Mr I M L Turnbull, Robert Garran Offices,
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Ms A. Caine AUSTRALIA.
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Sydney, NSW 2000,

AUSTRALIA.

Mr J A Dorling, Parliamentary Counsel's
Ms Dawn Ray, Office,

Mr M. Hawkins, Department of the Chief
Mr G.A. Fox Minister,

GPO Box 3144,
DARWIN. NT 5794

Ms Dorothy Kitching,
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The Administration of Norfolk
Island,
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Mr L J Murray,
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Mr J S Eyre
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Mr D E Berry,
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Counsel
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l5 Peverill Street

BALWYN Victoria
AUSTRALIA
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Parliamentary Counsel,

A0, OBE, QC,

3103

Parliamentary Counsel's Chambers,
221 Queen Street,

Melbourne,

Victoria 3000,

AUSTRALIA.

Parliamentary Counsel's Office,
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Wales Centre,

109 St George's Terrace,

Perth. WA 6000,
AUSTRALIA.
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DUFFY ACT 2611
AUSTRALIA.

Mr C J Lynch

1l Nield Avenue,
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Mr S Mason,

Law Reform Commission,
GPO Box 3708,

SYDNEY NSW 2001

Mrs Anita Allen,

Principal Legal Draftsman,
Legal Department,

P O Box N=3007,

Nassau,

BAHAMAS.

Ms Yolande Bannister, QC,
Chief Parliamentary Counsel.
Mr E D Chase,
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Parliamentary Counsel,
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Mr. J.H. Hobbs,

Legal Draftsman,
Attorney-General's Chambers,
Private Bag 009,
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BOTSWANA.

M Gérard Bertrand, QC,
Chief Legislative Counsel,
Department of Justice,

344 Wellington Street,
Ottawa, K1lA 0HS

CANADA.

Mr H A McIntosh, QC,
Mr P Johnson, QC,
Mr M Pepper, QC,
Mr H B Shaffer, QC,
Mr N H Thurm,
Mr D Maurais,
R Bergeron,
Mrs M Dawson, QC.
Mr. Rae H. Tallin, Q.C.,

Professor D.E. Stolz,

Director, Legislative Drafting

Programme,
University of Ottawa,
57 Copernicus,
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CANADA

Ministry of Legal Affairs,

Marine House,

Hastings, Christ Church,
BARBADOS.

Attorney~-General's Ministry,
Belmopan,
BELIZE. C.A.

Attorney-General's Chambers,
Hamilton,
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Legislation Secticn,
Department of Justice,
344 Wellington Street,
Ottawa, K1lA 0HS,
CANADA.
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Mr M. Beaupré§, P.O. Box 1034,
Assistant Law Clerk and Wellington Building,
Parliamentary Counsel, House of Commons,
Ms D.R. Davidson Ottawa,
ONTARIO, K1A OA®b
CANADA.

M. M.R. Pelletier, c.r.

Légiste et conseiller parlementaire
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Chambre des communes

OTTAWA ONTARIO X1lA 0AS6

Mr R. Du Plessis, Q.C. Law Clerk and Parliamentary Counsel
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