
February 1985

COMMON!{EAÍ,TH ASSOCIATION OF LEGISLATT\rE COUNSEL

Newsletter No. 4

Dear Member,

There is not really adequaÈe material for a further news-
letter but I am sending out this newsletter primarily for
the purpose of furnishing each member with a full list of
members of the Association. If any member notices any errors
in the list, f shall be grateful if he or she will draw them
to my attention.

The President has informed me that an order has now been
placed for ties and scarves and that the goods should be
ready for delivery about mid-Apri1.

I have been passing the time during our slack period by
engaging in some controversial correspondence about several
trivial matters peripheral to legislative drafting and I
enclose copies for your amusement.

With best wishes,

Yours sincerely,

(Geoff xolts)
Secretary



THE LANGUAGE OF THE STATUTES

Members may find the following of some interest:

THE P A RLI A A1 ENTA Rf, D RAFTS MA ¡"

I'm the Parliamentary Dralsmtn,
I èonipose the countn'J laruJ,

And ol hali the litigaüon
I'nt undoubtedb the cause.
I emplo;" a kind of Englislz
Which ís hard þ unrierstand:
Though úte ptrists do nor like it,
AII ilrc /a¡r'-r'er-c rhink it's grand.

I'm üte Parliatnentary Draitsman,
And my senrcnces are long;
The¡* are lull of inconsistencies
Grammaically wrong.
I pitt Parlianrcruary vishes
Intq l1Tnpttnoe ôl mr nwn
And thongh no one unders¡end,s i.ent
They're expc;:ed to be k-c*'n.

I compose in a tradiüon
Which v'as lounded in the pasi,
And I'm lrankly rather puc.led
As to hov' it came to last..

But the Cit,il Service use h,
And they like it at thc Bar,
For it læIps to shov' the lat¡
I4lhat clever chaps the7, are.

I'm ihe Parliamentary Draltsntan
And my meanings are not ciear,
And though v,ords are merel-,* Iangucge
I have ntade the:n my career.
I adtnù my kind ol English
Is inclined o be involved-
But I think it's even ntore so
11'lten judiciallv solved-

i'nt the Parliamenør.\ Draiú,1nn,
And they rcll me it's a lact
Tltat I olrcn make a muddle
Of a simple little ,4ct.
l'tn a rcrget 'for the criics,
tii;d they take me in their 5¡yi/¿-
Ch, h6u, nice rc be a critic
OÍ a job jou've never tied!
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Editorial Sydney Morning Herald. l/L/g5
I

-å qLlasi-c a.LL tc
diËch- legeiese
r.-aal

I cc'y..ogse tlze country,'s lax,s.
A.nrì o_{ .half tly litigarion
i ¡n utzd,oubteiiy lhe ceuse.

J-P"C-. poeilc Justice-

iFTHE S::.:als S..a-dinc Ccm-ni¡iæ oi E.iuca:ion ai¿ t¡e

prompreC cne ieained rex-i-

' ¡rnDrore ihe iniellieibilirv o!-,
legal Engiish mighr iraue iome
sen ous consegu en ccs" I-aw1,ers'
earnm_es couid dip to levels
comparable to those of strikinc
oñbopaedic suísecns. A morã

rncomrrehensible stetutes.

ri rs lnco¡ceii'able rhat ther.
u,ouic i:ave ¡o iace rhe iiorrori
oi ¡ne Renl anc ì,íoi..sace
Inier:sÌ Res¿ricrion Acri'--
hcro:'s ihai are has-.?nine l:ìan!.
of them tc a prene-.ure irar.e..
un anoiner occesron -hlacKin_
non LJ. was ,'orceci to consicier
ti:e same acts anci ciecideC. \\.irh
consicierabie misgi-,'ings, ihar

I'm ihe Pariiomenta4. Drafts- he shauld aì!cï¡'ihe a¡:eal
f¡on ihe c¡un¡-!- ccuÍ: -ä!.1¡n.
once trìore -Ê;'.r¡:C m\' .*.a\.
about tbar ð;:a'os oÍ' ., e;i;ã:
da;ìtness, I baig ci::te rc the
ccnclusic¡. r.iih ail'oecc.=j:'::
ciiificience. ¿i:ai tire co,:¡iri
coun -iucgc \r'¿5 'È;-.,:-rs in ti-:is
c¿se- h{-r,' diÍïi.ience is ii ;::asei

to admir ¡har I have not. tbe
least iciea *.hat sub,-section g

oncê ciid afie:" siruggling ro
æ¡ire ro rÊrrn_s u'ith seaion E of
the \À'o¡i:men's Compensaticn
Aci. 1925: -lf I am asked
ç'nerher i have arrived at the

.-i have ven' Ii::.le nciion oiq.ha: the seciicn is inrencieci to
conve\., anci panicuiarì\, the
senrence of l5i worcis.o

Simpliíying ìegal Ianguage
wouid also mean-fewer ãcici'ic
exchanges beiween the Bench

e:jiìaie. -aiscr- anc' ..ìiie*.ise-,
u'e¡e cieai.i¡. s-,'nci.:¡.nous. Cu¡_i:; r:piiec: -lrc fanciíui ciis_
linci¡c-.. -m¡' i-ori. lri¡. Lord.
tire giear Lord Liäoid ior manll
_\,eeis prssicied over this couá
Ï.."" aiso presicie, bui n oi
ttäewrse- n j n3 COnmittee.s rec_
omn:nõaiion for reiorm is rob: auesi-weìcamed.



7 January 1985

The EdiÈor,
Sydney Morni-ng Herald, 

'235 Jones Street'
ULTIMO N. S.W. 2OO7

Si-r,

It is t,ime that someone put to rest the fallacious notion
that is being widely disseminated by many prominent but misguid'ed
people to the effecÈ that the laws of this country can be
èxplessed in langruage capable of being comprehended by the
ordinary educated citízen.

I have been stimulated to write on this topic by your
editorj-al of I January 1985 concerning certain recommend,ations
of the Senate Standing Committee on Education and Èhe Arts
relating to the "Reform of Legal Language".

The editorial quotes the opening lines of a well-known
piece of doggerel to the effect that the drafters of legislation
áre the cause of half the litigation. The editorial then proceeds
to list some of the adverse comments that have been made from time
to time in England with respect to the drafting of certain
provisions of English statutes" The relevance of the quoted
comments eludes me as the proposals for reform of legal language,
in so far as they refer to statutes, would relate to Australian
statutes and it would hardly be fair to judge the st,andard of
legislative drafting in Australia by reference to legislative
drafting in anoÈher country.

However, even if there are si¡nilar criÈicisms of Australian
Iegislation to be found, it must be remembered that, although there
are undoubÈedly many examples of poor drafting scattered
throughout the statutes, these are insignificant when compared
with the millions of legislative provisions Èhe form of which has
never given rise to judicial or other criÈj-cism. The Parliamentary
Counsel aim for, but do not expect to achieve, perfection and
lapses of the kinds mentioned j-n the editorial merely show that
the drafters are human.
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As to the question of the complexiÈy of Èhe statutes, it
is of course possible to drafÈ simple laws to deal with simple
subjects âSr for example, a law to require motor vehicles to
drive on the left hand side of public streets. However, it is
arrant nonsense to suggest that complex concePts are always
capable of being stated in simple terms. Thus a law requiring
the ultimate beneficiat owner of shares in a public company to
be traced lhrough a seríes of interposed companies, partnerships
and Èrusts could. hardly be expected to be simple and easily
comprehended. To suggest otherwise is to live in wonderland.

It would have been fairer if the writer of your editorial
had àlso guoted, the last paragraph of the doggerel with which
the ed,itorial opened. It reads as follows :

"Irm a target for the critics,
And they take me in their stride

Oh, how nice to be a critic
of a job youtve never tried."

Yours faithfully,

(C K Kolt,s)
First Parliamentary Counsel

NOTE: The "Hera1d" refused to publish the final paragraph
of the above letter.



LEGAJ-, !ÙONDERLAND

Sir,
I was fascinated by the response of G.K. Kolts,

Parliamentary Counsel, Canberra (Herald, January Lzl
recenÈ editorial on legal language-

G.K. Kolts well-illustrates that he/she is a victim of a
most fundamental assumption: that 1ega1 language means word's only.
This curious víew no doubt arises because G"K" Kolts doesnrt
know of the wonderland in which modern commerce and justice are
conducÈed.

How do lawyers and accountants explain complex legal
concepts and schemes to their clients (and for ÈhaÈ matter, sundry
taxaÈion folk)?: they use dj-agrams and' flow charts' perhaps even
employing dj.f ferent èolours ! Af ter all, it is the twent,ieth century -

G.K. Kolts's example of Èracing beneficial ownership of
shares is precísely an area where such graphic depiction is used.
Need, I say that usé of even the hu¡nble microcomputer makes thís
task doubly easy. Unlike G.K. Kolts lawyers and accountants
in private praclice do have to make complex matters readily
comprehensible to stay in business.

Mark McMahon,
Angel Place'
Sydney.

L2 January

First
to your



COMPLEX I,AWS AT{D PT..,AIN ENGLISH

Sir
In his let,ter (Herald, January l2l Mr Kolts, first parliamentary

counsel, has misrepresented the poéition of those who advocaÈe Èhe

use of plain nngliËh in official document,s and legislation- They
argqe fõr plain-English because it offers a more effective mode of
.*ir.""ionl aifowiig people to communicate with one another clearly
and to absorb material efficiently.

It is not a simplifj.ed, reduced, child,ish version of English:
a document in plain Ënglish is as full a statement on a subject as
one in legalese or officialese.

This is not to clai:n that a plain English document on a

complex subject will be easy to understand immediately without
any previous knowledge of the su
cancer or a law about the owners
proposes as an examPle, will rem
will reside solely in the subjec
by difficulty in language. For it is an error to assume as
Ui fotts seems to tnat difficulty in content must be matched
by dif f iculty in language. A^bove all complexiÈy in matter does
not eafl for complicated, convoluted language.

So many practices in the traditional way of wrj-ting laws
and regelatioãs can be shown to be faulty. There-is, Èo mention
just oñe example, the custom of packing all gualifications
connected with a topic inÈo the one senfence.

It is invalid and leads to those lengthy, tortous sentences
which characterise so much legal writing. Aptly known as
gobbledegook, these practices obscure content and meaning. _ They
óan be rãadily abandóned and replaced wiÈh more effective forms.

Indeed Èhere are many advantages in changing. Cit,izens
have a right to understaná the tawé and regulations that apply
to them. lrÏe put' d.emocracy at ri-sk whenever we cloud the policies
of government.

Again plain language highlights those areas in a document
where the policy is c.omplicated or unfair and thus encouragres
a review. One of the troubles with gobbledegook is Èhat it
tends to conceal weaknesses in underlying policy.

As a number of organisations in Australia have already
d,emonstrated, complex documents can be written in plain' clear
English without any loss of legal precision. Gobbledegook is
noi, essential. As a burden on both writer and reader it cannoÈ
be justified. To defend and want to preserve it shows a mj-s-
understanding of langrrage.

Robert D. Eagleson'
Consultant to the Australian Government on Plain English'
Department of English,
University of SYdneY.

January 18



L2 f'ebruary 1985

Professor R D Eagleson,
Departrnent of English 

'Universj-ty of Sydney,
BROADWAY N. S.Tf . 2OO7

Dear Professor Eagleson,

Since the Sydney l,lorning Hera1d aPpears to be unwilling Èo
publish my reply to your letter of 24 January, I am writing to
you direct to make it clear that I do not accept wíthout
qualification some of the statements in your letter.

It seems to me that you are adopting two contradictory
positions" On the one hand, you state that you accepÈ my argument
that the average educated citj-zen cannot expect to be able to
understand without difficulty laws dealing with complex subjects.
You agree that, such a law can be understood only by a. person with
expertise in Èhe subject concerned. On the other hand, Yau
clai¡n Èhat ciÈizens have ttre right to understand the laws that
apply to them. The contradictj-on is that this claim is clearly
inappticable in the case of a law dealing with a complex subject.

You also mar your apparent acceptance of my argument in
reJ-atj-on to laws dealing with complex subjects by going further
and misrepresenting me. the implication of your letter is that
I was saying that complexity in Èhe subject matter of a law called
for complicated and convoluted language" I said, no such thing"
Nor !,ras I def ending gobbledegook. Indeed I an a strong supporter
of the use of plain language and I acknowled,ge that there is all
the difference in the world beÈween good and bad drafting.

In view of your apparent confusion as to my position, I
repeat my maj.n point that it, is naive to believe ' and s j-mply
not true, that laws dealing with complex matter can always be
written so as to be easily comprehended... Frankly, most crit,ics
of legislative d.rafting standards have no idea of what is involved
in legislative drafting. fhe drafter begins wiËh pages of
intricate instructions, voluble instructors bubbling over with
ideas Èhat are continually being changed as a result of cross-
examinatj-on by the drafter, conÈj-nual alterations in Government
policy and an impossj-ble deadline to fj-nish the job. If we had
six months in whj-ch to revj-se and polish a job that had in fact
to be completed in three weeksr Do doubt the wishes of the "plain
words" advocates could be met. But the real world is jusÈ not
like that.



Turning from practice to theory, the reason that even a well-
drafted law may be difficult to understand (even to an expect
in the subject matter of the law) is that the law has to be
unambiguouÉ. The drafter is not likely to receive.any thanks
from Èhe Government for drafÈing a law that is easily comprehensible
but imprecise. As Sir Ernest G ers has pointed out in "The
õo*plàte plain lrtords", lack of biguity does not go hand in hand
witir intell j-gibility, and the f thãr you get to the former the
further you áre fikãiy Èo get from the latter. In the case of
a taw deäling with coirplex mat,ters, there is substantial truth
in Èhe propoãition enuáciat,ed by a former English Parliamentary
Counseli that the'intelligibility of such a law is in inverse
proportion Èo its chance of being right-

Yours sincerelY'

(c K KolÈs)
First ParliamentarY Counsel

John Rowlatt, quoted by H"S. Kent in "In on the Act 'Macmillan, L979, Ett Page 97.
*
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Daa= Feter,

r beve ¡oti,ceå in ÈÌre ¡ecesÈ Bur,r.eti¡ issued by the puì,r.iese¡r¡ice Eoard (Nc. grl ¡ì",,ary rggsi-t¡,. r,iiã.liig p"==.g".rhe lr:p,11cat,icn
ui-¿haPP], rlth ¿ d
ap.>eal agalnsÈ
shouli fi¡et of
app=a!". .

ianq T":"3..n1;;ï ;:n:;= "hat 
tle Eoard shcuré Þave sho-.en Èo

Faaããç:e. fi- g¡e gcair i¡ the above-cien-uioned
lanscaEie, k-iìe eoutd Fr( J.iff ":iä.:li.on'R lor 'bis or

"í::ï:".tlå=üoveé_ I e¡rd, unecceptable¡ no¡¡n and t.!¡ê plural prooo*,.

e"grili=rilåilt' r prerer to rzite in Ensllsh [even rhe srilr,ed
fenrlbspeã¡',. 

!G on E¡e blz Èhe Govern¡entl ;;th;r'äIo o".

95 I h-lteesk!,
C!:eiræ.a,
P-rlie Ssrwice Foard,
C=.:berra.

29 Jarruary 1gS5

Yours sLncerely,

lC E XoIÈs)
Fir¡t parl"i.anen*_ary Cor:¡rsel
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McLachlan Offices Nationai Circuit Canbe¡ra A.C.T. 2600 Td723977

OFFICE OF
THE CHAIRMAN

5 February ì985

Mr G"K. Kolts
First Parl famentary Counseì
Robert Garran Offices
Kings Avenue
CANBERRA ACT 2600

Dear Geoff

I do not think there
wri tten corrnunicati on
sexist nor cumbersone
demonstrate that.

Yours sincerely
Tc

Pis::= s,it: mi
It9.ì,:i^5

\gsi
1r "ti

çÈÊ

Thank you for your letter of 29 January. I do not think that thepassage_referred to was either "f.r!Íbspeak" or an attempt to avoíd
sexist.language Þut probably a simpte giannnaticaì error.'-I-h.r.
drawn it to the attention of the guilty party.

l'lhf'le English is not n¡y mother tongue and I hesitate to venture an
er far to suggest that the passage
e ah,are that there i.s even someerror. My. copy of the Shorter

s the second rneaning of ',they,, -
-gular noun made universal by every,

arly, _!o, etc, oF applicable to either sex (= ,he or she'),, and cideithe ffrst use in this Ìyay as being in 1526. There ii furtnÀrÌnore,
strong precedent for this use by a number of major English prosewriters and I attach a selection to this letter.

in his cor¡nents on this usage. As
became universal for both the

hey" and "theír" are s'lowly moving

However that may be, I am happy to concede that this was agrammaticaì error in the norrnal way we use ,,they', and iinãir,,in theAustralian Public Service. I do n
soìution is to substitute "his or
to substitute some other word, suc
the last clause, e.g. "such right

is any real diffiçully in ordinary spoken orin using grammaticaj 'language which' ts neittrer. I hope the Board's future efforts wi.ll

Peter lli'lenski



"If a Pers
it" - ches

on i s born of a . - 91 oomy temper they cannot hel p

terfi e'ld

"A person can't help their birth" - Thackeray

"Nobody prevents't;i, do they?" - Thackeray

,,Nobody in their senses" - Bagehot

,.It,s enough to drive anyone out of their senses... G.B. Shaw

,,I am never angry with anyone unless they deserve it" - Ruskin

'Every person . now recovered their 1iberty.'' - Oliver

Gol dsmi th

,.[H.ledidnotbelieveitrestedanybodytoliewiththeirhead
hiôñ-...' - El izabeth Bowen



11 FebruarT 19 85

Dr-P Hl1eaekl,
Chairæan,
Publl,c Sen¡tca Board,
Mcl"achlan Oflices,
Natlonal Clrcuf"t,
ÀcT 2600.

Dea¡ Peter,

Tbank you for your Lnteseettng letter of 5 Rebnrary 19gS,

r a¡¡ glad, to lea¡n that Èhe Board i¡. not pursufng ad,eliberate polfcy f¡ the $at!s3 to wtrlch our cärreapoãoence rel¿tcsand Èbat you agtee rlth ne th¡t r¡e have to accept the sr¡rrentgranaar of t'he Engllsh langruage r¡¡¡tll lt fg cleär ürat " ciungehas occur;ed.

The l1Êerary hlstory of tl¡o use of, eingrular nounÊ and pluia1prono Eive teagthfn th tEe oa túeVlcto
rheS tr¡rlÈtelÞy
that eepoused ln
ti¡ne were at one

1-y¡þ.attesupt ro ocall bactc yesÈe ilj.|"fi"r,1f ultirnately succassful, Ít euacke of illoglcallty.
Às to lltera=y er<amples of tåe kinde raentloncd, i¡ tjrcaÈÈach¡¡ent Èo Youf letter, f do ¡¡ot tbf¡rk re ehould bc gcne¡-¡cd,

by. the graænatlcal mÍst¿keg of othere, whether 
"rfu"nt proaewrLters or not. EveD shakespeetc occ¡,sioaaIly fell I"tã-ãilo=,

:ee !91 **pIe ht"s lncorrect use of iwho¡r' rñ þe Tenpect,Act IfI, scene 111, llnc 92.

r regret that I, srnno! ahare your vl,ev tbat tlrerq lc no
¡.1 language tl¡at lc neltåer
elrooua effortg, provísioac
exl¡t langruage have produccd,
eentenca¡ tå¿t are far regtovqd

r nfght neatloa f:r concrucion tbat the euggectlou nad,c lnyour retter for t!¡e usa of I auch " as a def i¡ini - aevlce ( 
-*.ñ-

rlght') hae , except l-n specJ.al circr¡mgta¡rces , Écen frwncd on



t

ln Ccøooauealtb legfrlatÍve draftlng, Privatc legal docuneats
a.bound vlth ? guch' and 'BaEC' , deafgnad no doubt by Èhc draf tersof tboec docr¡neot¡ to glva a 'legal eouàd,lug' flavór¡r to vhat arc
otberylsc pedegtr1atr ¡gnÈa¡ce¡. rn no¡t casea, 'auch' 1¡ an
u¡¡eceaBBET subcÈl,tuts for 'tJ¡ÂÈ. . ,

Youn alneerely,

(c r EolÈ¡l
Fir¡t P¡rl1¡¡eata.ry Counsql
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OFFICE OF
THE CHAIRMAN

Mr G.K. Kolts
First Parl iamentary Counsel
Robert Garran Offiêes
Kings Avenue
CANBERR,A ACT 2600

Dear Geoff

h\ McLachlan offices Narionar circuit canberra A.c.T.2600 rer723977

J8 February .1985
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Thank you for your 'letter of ll February.

I_agree that we will try not to
cul ars.

Thank you for your correction ove

spect.

Yours sincerely

Peter hli I enski



Names and, where know'n, ad,dresses of mem.bers of the Association

tlr Clare L Roberts,
SoliciÈor General,
MinisÈry of Legal Affairs'
Old, Administration euildj'ng,
St John's,
AI\ITIGUA. W. l.

llr G K Kolt,s, OBE' QC,
First ParlianentarY Counsel.
l,fr I 1,1 L Turnbull t
Ms S M Power
!!r J. LeahY
Ms A" Caine
l{r V. Robinson
Mr. G.C. llarders
l,lr " T. Reid
Mr.. S.J. ReYnolds
¡{r. J.R. Sarvaas
¡{r. K"E" Jones

l,fr J Q Ewens, C¡1lGr CBE'
57 Fra¡¡klin StreeÈ,
Forrest,
ACT 2603,
AUSTRJA¡I.4,.

!!r E 9{right,
First AssistanË SecreÈarY'
Commercial and Drafting Division,
Attorney-General' s Depaltment 'Canberra 'ACT 2600,
AUSTRALIA.

¡{r D l*turphy,
Parliamentary Counsel'
Parliamentary Counsel' s Chambers,
Goodsell Building'
8-12 Chifley Square'
Sydney, NSW 2000'
AUSTRÂLIA.

l,tr J A Dorling,
Ms Dawn Râ1l r
¡,!r ¡4f ., Ilawkins,
lllr G.A. Fox

Ms Dorothy Kitching,
Legislative Draftsman'
The Administration of Norfolk

Island 'A,dministration of f íces 
'KINGSTON NORFOLK ISLAND 2899

Office of Parlia¡nentarY
Counsel,

Robert Garran Offices,
Kings Avenue,
Canberra, ACT 2600,
AUSTRÀÍ.TA.

Parliasrentary Counsel' s
Office 'Departnent of the Chief
Minist,er,

cPO Box 3!44,
DARWTN. NT 5794
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l,fr L J Murray,
Parliamentary Counsel,
Executive Building,
100 George Street,
Brisbane,
Qrd. 4ooo,
AUSTR.LLIA.

l,tr G llackett-Jones 'Parlj.amenÈarY Counsel,
¡æ J S Eyre

Miss J M SmiÈh,
Chief Parli.a¡nentarY Counsel
I'lr B !'if Brown
Mj.ss M G Binghan'
¡4r G B Gibbs'
Ms J Smj.Èh,
l,fr P R Conway,
t*ts J McDonald,

Mr D E BerrY'
Pa¡lj,amentary Counsel t s Chanbers'
Goodsell Building,
8-12 ChifteY Square,
SYDNEY. NSVI 2OOO

AUSTR.LLIA.

l{s R M A.rmstrong'
Chief Parlia¡nentarY Counsel,
l,frEPAl'foran.

l,tr J C Finemore, AO ' OBE, QC,
15 Peverill St'reet,
BAJ.WYN Victoria 3103
AUSTRÀLIA

llrGCThornton, OBE'
Parliamentary Counsel,
Parliamentary Counsel' s Office,
Crown Law DePartmenÈ,
Wa1es Centre,
109 St George's Telrace'
Perth. WA 6000,
AUSSRALIA..

l,!r R ¡4 Berriman,
L4 Tullaroop Streef'
DUFFY ACT 26l.L
AUSTRAÍ,IA.

Mr C J Lynch
I Nie]d Avenue,
BA.LGOVü:LAH, NSW
AUSTRALfA.

Office of Parliamentaly
Counsel

SÈaÈe AdministraÈion Centre,
Victoria Square'
Adelaide. SA 5000
AUSSR.àLIA

Office of ParliamentarY Counsel,
A¡r{P Bui1di.ng,
86 Collins St'reet,
¡tobatt" Tasmania 7000,
AUSTRALIA.

Parlia¡rentary Counsel' s Cham.bers,
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